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Knoxville, Tennessee 37919

SUBORDINATION, NON-DISTURBANCE, AND


ATTORNMENT AGREEMENT

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT ("Agreement") is made on the ___ day of _________________, 2020, by and among United Community Bank, a Georgia banking corporation ("Lender"), ___________________________________, a _______________________________________ ("Tenant"), and HOLLINGSWORTH INVESTMENTS XI, a Tennessee general partnership ("Landlord").


W I T N E S S E T H:

WHEREAS, Landlord and Tenant entered into that certain Standard Commercial/Industrial Lease dated _____________________________, as amended by Addendum No. 1 dated ___________________________ (the "Lease") pursuant to which Tenant has leased or will lease certain premises located on the real property described in Exhibit "A" attached hereto located in Mocksville, Davie County, North Carolina (the "Premises"); and

WHEREAS, Lender has made a loan or line of credit to Landlord secured by, inter alia, a Mortgage which encumbers the Premises pursuant to instrument dated _____________, 2020, recorded or to be recorded as _________________________ in the Davie County Clerk’s Records (the Mortgage"); and

WHEREAS, Tenant has agreed that the Lease shall be subject and subordinate to the Mortgage held by Lender, provided Tenant is assured of continued occupancy of the Premises under the terms of the Lease; and

WHEREAS, each of the parties desires to set forth herein its agreement concerning the Lease and the rights of Tenant thereunder in connection with any exercise by Lender of its rights and remedies under the notes secured by the Mortgage, the Mortgage or any other instrument executed in connection therewith (collectively, the "Loan Documents").

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the sum of Ten Dollars ($10.00) and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, and notwithstanding anything in the Lease to the contrary, the parties hereto agree to follows:

1. Subordination. Subject to the terms and conditions hereof Lender, Tenant and Landlord do hereby covenant and agree that the Lease, with all rights, options, liens and charges created thereby, is and shall continue to be subject and subordinate in all respects to the Mortgage and to any advancements made thereunder and to any renewals, modifications, consolidations, replacements and extensions thereof. Tenant acknowledges that Landlord will execute and deliver to Lender an assignment of the Lease as security for said loan, and Tenant hereby expressly consents to such assignment.

1A. Estoppel. Tenant certifies and confirms that the Lease has been properly authorized and executed by Tenant, and has not been modified or amended, and shall be in full force and effect upon Landlord’s acquisition of Premises. 
2.
Non-Disturbance.
2.1 So long as Tenant is not in default under any of the material terms, covenants or conditions of the Lease (beyond any period provided to Tenant to cure such default by the terms of the Lease), Tenant's rights under the Lease and possession of the Premises thereunder shall not be affected or disturbed by Lender in the exercise of any of its rights or remedies under the Loan Documents.

2.2 Upon foreclosure of the Mortgage or the granting of a deed in lieu of foreclosure or the exercise of any other remedy available to Lender under the Loan Documents or applicable law pursuant to which Lender or any purchaser at a foreclosure sale or trustee's sale (the “Successor Landlord”) succeeds to some or all of the interest of Landlord as the owner of the Premises, the Lease (including all renewal and other options contained therein) shall continue in full force and effect as though the default giving rise to such action had not occurred. The Successor Landlord proceeding shall recognize all of the rights and interest of Tenant under the Lease and shall perform all of the duties and responsibilities of the Landlord under the Lease for so long as it holds title to or possession of the Premises with the same force and effect and with the same priority in right as if the Lease were directly made between Lender and Tenant, so long as Tenant is not in default of a material term thereunder beyond any applicable cure period available to Tenant by law, in equity or by the terms of the Lease. Upon foreclosure under the Loan Documents or the granting of a deed in lieu thereof and receipt by Tenant of notice of the Successor Landlord’s interest, Tenant shall attorn to and recognize the Successor Landlord to the same extent and with the same force as if the Successor Landlord were the landlord under the Lease and shall be bound by and perform all of the obligations imposed upon Tenant under the Lease. Tenant's attornment hereunder shall be effective and self-operative without the execution of any other instruments on the part of any party and shall be effective concurrently with such owner's acquisition of leasehold title to the Premises. Landlord hereby irrevocably authorizes Tenant to make payment of rent to the Successor Landlord upon receipt of the aforementioned notice and waives any claims against Tenant for following any such demand received from the Successor Landlord.
2.3  Lender shall not include Tenant in any foreclosure proceeding involving the Premises unless required to comply with the procedural requirements of applicable law and not to terminate Tenant's rights and interests under the Lease.


3. Limitation of Liability.  In the event that Successor Landlord succeeds to the interest of Landlord under such Lease, Successor Landlord shall not be:


a)
Liable for any act or omission of any prior landlord (including Landlord) or subject to any offsets or defenses which Tenant might have against any prior landlord (including Landlord), except for any defaults or remedies of which Tenant has notified Lender prior to Successor Landlord becoming bound by the Lease in accordance with Section 2.  Successor Landlord will not be held liable for any consequential damages for defaults of any prior Landlord; or


b)
Bound by any payment of any rent or additional rent which Tenant might have paid for more than the current month to any prior landlord (including Landlord); or 


c)
Bound by any amendment or modification of the Lease made without Lender’s written consent except for such amendment or modification expressly provided for or contemplated by the Lease.


4.
Notice of Default. During the continuance of said Mortgage, Tenant shall use reasonable efforts to give written notice to Lender of all defaults by Landlord of those obligations under the Lease which are of a nature as to give Tenant a right to terminate said Lease, reduce rent, or to credit or offset any amounts against future rents, and Lender shall have the same opportunity as provided to Landlord in the Lease (but shall not be required) to cure the same.  In any event, Tenant’s failure to provide Lender such written notice shall not impair any rights granted or derived by Tenant under the Lease and/or this Agreement. 

5. Interpretation; Effect on Loan Documents. Except as provided herein, neither this Agreement nor the Lease shall expand, enlarge, alter, affect or diminish Lender's rights under the Loan Documents. Except as provided in this Agreement, the Loan Documents shall not expand, enlarge, alter, affect or diminish Tenant's rights or obligations under the Lease.

6. Amendment to Agreement. This Agreement may be modified only by an agreement in writing signed by the parties hereto or their respective successors in interest. No renewal, extension, modification, consolidation or replacement of any of the Loan Documents or the Lease shall affect the terms of this Agreement without the written approval of the parties affected thereby.  Tenant hereby agrees to execute a subordination, non-disturbance and attornment agreement identical or similar to this Agreement in favor of another lender of the Landlord which may provide financing to Landlord to be secured by the Premises or any portion thereof.

7. Notices. Unless and except as otherwise specifically provided herein, any and all notices, elections, approvals, consents, demands, requests and responses thereto ("Communications") permitted or required to be given under this Agreement shall be in writing, signed by or on behalf of the party giving the same, and shall be deemed to have been properly given and shall be effective upon the earlier of receipt thereof or deposit thereof in the United States mail, postage prepaid, certified with return receipt requested, to the other party at the address of such other party set forth hereinbelow or at such other address within the continental United States as such other party may designate by notice specifically designated as a notice of change of address and given in accordance herewith; provided, however, that the time period in which a response to any Communication must be given shall commence on the date of receipt thereof; and provided further that no notice of change of address shall be effective with respect to Communications sent prior to the time of receipt thereof. Receipt of Communications hereunder shall occur upon actual delivery (whether by mail, telecopy transmission, messenger, courier service, or otherwise) to an individual party or to an officer or general or limited partner of a party or to any agent or employee of such party at the address of such party set forth hereinbelow, subject to change as provided hereinabove. An attempted delivery in accordance with the foregoing, acceptance of which is refused or rejected, shall be deemed to be and shall constitute receipt; and an attempted delivery in accordance with the foregoing by mail, messenger, or courier service (whichever is chosen by the sender) which is not completed because of changed address of which no notice was received by the sender in accordance with this provision prior to the sending of the Communication shall also be deemed to be and constitute receipt. Any Communication shall be addressed as follows, subject to change as provided hereinabove:

Communications to Lender:
United Community Bank






10514 Kingston Pike






Knoxville, TN 37922
Communications to Tenant:
_____________________








_____________________






_____________________ 
Communications to Landlord:
Hollingsworth Investments XI






Two Centre Plaza
Clinton, TN 37716
8. Governing Law; Successors. This Agreement shall be governed by and construed in accordance with the laws of the state in which the Premises are located. This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective heirs, legal representatives, successors, successors - in- title, and assigns. Whenever used herein the term "landlord" refers to Landlord and to any predecessor or successor to the interest of Landlord under the Lease.

9. Captions. The description headings of the various sections or parts of this Agreement are for convenience only and shall not affect the meaning or construction of any of the provisions hereof.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized officers, agents or representatives, as the case may be, as of the date first written above.

"LENDER"
UNITED COMMUNITY BANK 
By:
________________________________

Name:_________________________
Title:________________________
"TENANT"
By:
________________________________

Name:___________________________

Title:__________________________

"LANDLORD"
HOLLINGSWORTH INVESTMENTS XI
By: ____________________________








Joseph A. Hollingsworth, Jr.






 Its: Managing Partner 
STATE OF TENNESSEE

COUNTY OF ____________

Before me, the undersigned, a notary public of the State and County aforesaid, hereby certify that ________________, whose name as _____________________ of UNITED COMMUNITY BANK, a Georgia banking corporation, is signed to the foregoing conveyance, and who is known to me, acknowledged before me on this day that, being informed of the contents of the conveyance, _he, as such officer and with full authority, executed the same voluntarily for and as the act of said entity.

Given under my hand and seal of office this ______ day of ___________________ A.D. 2020.






____________________________________

Notary Public

My Commission Expires:

______________________

STATE OF _____________
COUNTY OF ____________

Before me, the undersigned, a notary public of the State and County aforesaid, hereby certify that ________________, whose name as _____________________ of ________________________, an Ohio corporation, is signed to the foregoing conveyance, and who is known to me, acknowledged before me on this day that, being informed of the contents of the conveyance, _he, as such officer and with full authority, executed the same voluntarily for and as the act of said entity.

Given under my hand and seal of office this ______ day of ___________________ A.D. 2020.






____________________________________

Notary Public

My Commission Expires:

______________________

STATE OF TENNESSEE

COUNTY OF _________

Before me, the undersigned, a notary public of the State and County aforesaid, hereby certify that Joseph A. Hollingsworth, Jr., whose name as managing partner of Hollingsworth Investments XI, is signed to the foregoing conveyance and who is known to me, acknowledged before me on this day that, being informed of the contents of the conveyance he, in his capacity as such managing partner of Hollingsworth Investments V, executed the same voluntarily, with full authority for and as the act of the said partnership, on the day the same bears date.

Given under my hand and seal of office this ______ day of ___________________ A.D. 2020.







____________________________________

Notary Public

My Commission Expires:

______________________________________
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